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MEMORANDUM OF AGREEMENT BETWEEN
THE FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION
AND THE UNITED STATES El\VIRONMENTAL PROTECTION AGENCY

1. GENERAL
A. Purpose

This Memorandum of Agreement (MOA or Agregment) is entered o by and between the
Florida Department of Environmental Protection (FIJEP) and Region IV of the United States
Environmental Protection Agency (EPA) for the puipose of defining the federal®and state roles in
carrying out the policies, regulations, and procedures niggessary:io:administer the State of Florida
permit program established pursuant to Section 404 of the Glean Water Act (CWA), Title 33 of
the United States Code (U.S.C.), § 1251 ef seq. (heremafter'iState 404 Permit Program”™), and to
facilitate program coordination between FDIER. and EPA. FDEP does not exercise jurisdiction over
Indian country, as that term is defined in 18 U/ €8 1151 and will fiot'be seeking such authority
through this Agreement. This Agreement does not cregle any substantive standards relating to any
aspect of the 404 Permit Program or impose atty legal obligativis'on the public, and-does-not-aler

Authgrities
(1) The implempniing repiilations concerning assumption of the 404 program under Commented [MH1]: 404(c) ]

' the CWA ape found ai 40 C.F.R 230, 231 737 and 233. The legal basis for the State’s assumption /{ Formatted: Highlight ]
of the 404/ program is provided by 8ection 404(g)(1) of the CWA. R

(2) FDEP shall administer and enforce the State 404 Pennlt Program in accordance :
with those @tate laws and admlmstratwe rules that B2 Sare componenti of the /

Disposal Sites for Dredged or F111 Matenal) (hereinafter “404(b)(1) (ruldehnes”), the terms and

sonditions-ef-incidental-take-coverages-Gf-any-as-may-be-provided 1n-conjunctivn-with- EPA s

resdewe-ot-the-Bhate-404-Permit-Programy-and provisions contained in this Agreement and the

Memorandum of Agreement between FDEP and the United States Army Corps of Engineers \\ e
. . . . . . . N \I Formatted: Highlight

(Corps). The State 404 Permit Program will operate in accordance with any applicable biclogical |

opinion issued in accordance with the shall conform to the requirements for federallyrlisted species.
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E Erldangered Species Act of 1973 (ESA).

Effective Date and Revisions

(1) This Agreement shall be executed by FDEP and EPA and shall take effect at
the time of EPA approval of the State 404 Permit Program, which shall be the effective date
published in the Federal Register.

(2) FDEP and EPA agree to maintain a high level af cooperation and coordination
and to work in partnership to assure successful and effective admiinisttation of the State 404 Permit
Program.

(3) Nothing in this Agreement shall b& construed to restrict in.any way EPA's
authority to fulfill its oversight and enforcement;fsponsibilities under the CW A, mor shall it
restrict FDEP's enforcement responsibilities undeér Florida law.

{(4) This Apreement. and procedures established in conformance with it shall be { Formatted: Highlight

reviewed periodically by FDEP and EPA. Either party may request in writing an amendment or
modification to the Agreement. Amendments and modifications to this Agreement shall be m
writing and shall be effective upon completion of the process outlined in 40 CF R § 233 16 and

upon signature of both parties. | { Formatted: Highlight

(5) This Agreement-and w-and-modificativns-therets shall remam
in effect until the State 404 Permit Program authorization is moditied in a manner that would affect
this Agreement, EPA withdraws authorization pursuant to 40 CER. § 233 53(b). or FDEP

Commented [MH5]: Look af these paragraphs in Corps
MOA.

voluntarily transfers the program to the Corps according to the criteria and procedures %stablishedi/,/*
.

n40 CER § 233.53(a) .

.
i Formatted: Highlight

Confidentiglity

(1) All of theinformation EPA transfers to FDEP will be provided subject to the
procedures and limitations of 40 C.F.R. § 233.3 and applicable Florida law.

(2) Anyanfermation obtained or used in the administration of the State 404 Permit
Program shall be availgble to EPA and EPA will manage this information in accordance with any
rights and privileges under applicable laws and regulations. If information has been submitted to
FDEP under a claim of confidentiality, FDEP must inform EPA of such a claim. All information
submitted by FDEP subject to a claim of confidentiality shall be treated in accordance with the
procedures of 40 C.F.R. Part 2, 40 C.F.R. § 233.3(c), and applicable law.

Computing Time Periods
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In computing any period of time prescribed by this Agreement, the day on which the
designated period of time begins shall not be included. Saturdays, Sundays, and state and federal
holidays shall be included. When a stated time expires on a Saturday, Sunday, or legal holiday, the
stated time period shall be extended to include the next business day.

Florida DEP Agreement with Corps

(1) Prior to the assumption of the 404 Permit Program by FDEP, the Jacksonville

District of the Corps administered the 404 Permit Program in Florida: e District Engineer of the
J acksonvﬂle Dibtrict has been delegated the authoritv to enter intgia Memorandum of Agreement

""[ Commented [MHB]: Moke sure matches Corps MOA

(2) FDEP's Memorandum of Agreesient with the Corps stipulates permit
processing responsibilities for activities which invelve non-assumable waters, as well-as transfer
of permitting authority from the Corps to FDEP. Thé Memorandium of Agreementidentifies the
State waters to be regulated, coordination procedures; general permit procedures, transfer of
records, protection of navigation or anchorage, permitting for Corps water resource projects,

' mitigation aud instrument approval, and'peérmitting for emergéngy work. The legal effect of the
Memorandum of Agreement between FDEP andithe Corps is conditietied upon approval of the
State 404 Permit Program.

Florida Memoiandum of Understaiiding with'the United States Fish and Wildlife
Service and the Florida Fish and Wildlife Conservation Commission

E l—‘vh and W;}ﬂ}m %&W}% (L %EfW"ap i &H’il«;}p&&é in the event that a programmat1c blologlcal
oplmon and 1nc1denta1 take statement tsMLhe 1§sued by the LSFWS 2process i El be eqmbhxhed

tarcewath-the NEW S ona ;w‘(\; ok h o Jm 4 Siate-4434

R A # S asis—The roles and responsibilities of each agency will
be estabhshed m the Memorandum of Lnderstdndmg between the FDEP, FWC, and the USFWS.

(2) Given the existing relationship between FDEP and the Florida Fish and
Wildlife Conservation Commission (FWC) regarding the protection of fish and wildlife resources
for the FDEP Environmental Resource Permitting Program, and the existing relationship between
FWC and the USFWS established in the ESA Section 6 Coordination Agreement, the FWC may
engage with the USFWS on behalf of FDEP for the species coordination reviews in the State 404
Permit Program. The roles and responsibility for each agency will be established in the
Memorandum of Understanding between FDEP, FWC, and the USFWS.
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H. Florida Memorandum of Understanding with Other Agencies

The FDEP may enter into agreements with other agencies. To the extent any of these agreements,
understandings, or parts of these agreements/understandings conflict with the requirements of
CWA, implementing regulations, or other assumption related statutes or implementing regulations,
the agreement or that part of the agreement will not become part of the assumed program. Any
revisions to the State 404 Permit Program must comply with the procedures laid out in 40 C.F.R.
§ 233.16.

II. PERMIT APPLICATION REVIEW AND PERMIT ISSUANCE
A. Lead Agency Responsibility for State 404 Permit Program

(1) FDEP will be the lead agency in Flgiida for'administering the State 404 Permit
' Program for dssnmui waters, which are 1damﬁmd i rde citation). assumed-contistent-vath-the

vvvvvv

Leng FDLP shall administer the State 404

I the stale program. asnecessary for Rl adiministration-of the Sigie 4() Permit Program: LPA shall
review the State 404 Permit Program establishediby FDEP in ordér fo.ensure consistency with the
program reporting requirements of 40 C.F.R.:§ 233.52 The FDEP shall also allow EPA routinely
to review State records, reports, and files releyant fo'the administration and enforcement of the
approved program consistetit with 40 C.F.R."§,233.13(b)." This does not preclude EPA from
initiating independent of parallél eiiforcement action in accordance with Sections 309 and 404(n)
of the CWA.

(2) The FDER is résponsible for making final permit decisions pursuant to Rule 62-
331, F.A.C including final determinations of compliance with FDEP State 404 permit regulations
ncludmgmé protecm& measures wcnmmended h‘y the USFWS durmﬂ project techn wai

FDEP acts as the pl‘OjeCt manager tor the evaluatlon of all perrmt apphcatlons and is responmble
for requesting and: evaluating ‘information concerning all permit applications. The FDEP will
obtain and utilize thig:information in a manner that moves, as rapidly as practical, the regulatory
process towards a firigl permit decision. The FDEP will not evaluate applications as a project
opponent or advocate - but initead Will maintain an objective evaluation fully comidering all

b]wimn When detemlmmg Whether to issue the peﬁmt, to issue the permit with condltlons and. Jor
mitigation, or to deny the permit. Pursuant to its authority under Section 404(b)(1) of the CWA
and its important role in the State 404 Permit Program, the EPA may provide comments identifying
its views regarding compliance with the Section 404(b)(1) Guidelines and as authorized under
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Section 404(c) of the CWA. The comments will be submitted within the time frames established

(3) FDEP may delegate the State 404 Permit Program to other State governmental
regulatory agencies in Florida but will maintain oversight and will retain the ability to revise or
rescind permits issued by the delegated entities. If FDEP proposes to delegate all or part of the
State 404 Permit Program, such delegation is not effective until the EPA Regional Administrator
approves the delegation pursuant to 40 C.F.R. § 233.16.

B. Waiver of EPA Review

(1) Pursuant to Section 404(k) of the CWA atid 40 C.FR :§ 233.51, EPA waives
the requirements of Section 404(j) and the regulations adopied théreunder fégirding federal review
of FDEP permit applications for all but the following gategories of permits:

a. Draft general permits;

b. Discharges with reasonable potentialitor affecting endangered or threatened
species as determined by USFWS;

c. Discharges with reasonable potential for advérse impacts on waters of
another state or tribe;

d. Diséharges known or suspected to contiin toxic pollutants in toxic amounts
(Section 101(a)(3) of the CWA) 61 hazardous subgtances in reportable quantities (Section 311 of
the CWA);

., Dischatges located in proximity of a public water supply intake;

f. Discharges “within critical arcas established under state or federal law,
includitig but not limited (v national aind state parks; fish and wildlife sanctuaries or refuges;
national and historical monuments; wilderness areas and preserves; sites identified or proposed
under the Nativnal Historic Préservation Act; and components of the National Wild and Scenic
Rivers System;

g. “Digcharges impacting compensatory mitigation sites, including mitigation
banks, in lieu fee program sites, and permittee responsible mitigation sites; and

h. Discharges impacting sites that are owned or managed by federal entities,
and activities by an applicant that is a federal entity.

(2) EPA may terminate waiver of the review of categories of permit applications
outlined in this Agreement pursuant to 40 C.F.R. § 233.51(a).
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(3) The FDEP shall supply the EPA Regional Administrator with copies of public
notices for permit applications for which permit review has been waived whenever requested by
EPA, pursuant to 40 C.F.R. § 233.50(a)(1).

(4) FDEP or the applicant may request EPA review of specific projects that would
otherwise not require EPA oversight.

(5) When FDEP receives a new permit application for gentinued work on a long
term project for which a permit with a long term planning document attached for reference had
been previously issued, pursuant to section 62-331.051(2); EA.C., FDEP will identify
fundamentally new factual information included in the new permit application that was not in the

e Commented [GSA7]: What about whenan applicant has

planning document is for reference purposes only and shall not be considered friformation in the | to flle a new application because its original permit expired
. R it apnlicati i  of limiti EPA s review of the ne i i Lidati © but the work was unable to be completed. Is there any i

prior permit applicalion 1or purposes ol hmiting 3. ICVIEW @l 1€ new permil app 1cation. reason EPA can’t limit fts review of the subsequent

© application to new factual information?

C. Coordination with Other States and Tribes

(1) Whenever FDEP recejves, an application for:a permit that has a reasonable
potential to impact the waters of the states of/Alabama or Geoigla, or waters within “Indian
country,” as that term is defined at 18 U.SC, § 1181 EDEP shall transmit a copy of the public
notice to the potentially impacted state or fedetally re¢ognized tribe (per the list published annually
by the Secretary of the Interiétipursuant to § 104/6f the Federally Recognized Indian Tribe List

FDEP in the identification of regulatory contacts itiithese other states and tribes.

a. The potentially impacted slate or tribe shall provide comments and suzgest

permit conditions to FDEP within the public ¢ rent neriod or within 30 days of the date of the

public notice, whichever is lonper %ﬁgarding the potential impact of the proposed project. /{ Commented [MHS]: Check for conflict with rule.

b. FDEEP shall congider the comments and concerns of the potentially impacted
state or tribé when making a degision on the application and shall provide a copy of the final permit
decision to aistate or tribe that provides comments. If FDEP does not accept these

' recommendations;: EDEP shall notify the affected state or tribe and the FPA Regional
Administrator prior “{o ;permit issuance in writing of FDEP’s decision not to accept the
recommendations together with supporting rationale. The EPA Regional Administrator shall then
have the time provided for in 40 C.F.R. § 233.50(d) to comment upon, object to, or make
recommendations with respect to a permit application.

¢. Pursuant to 40 C.F.R. § 233.50, EPA may object to the issuance of a State
404 permit by FDEP it it finds that the proposed project would fail to comply with the 404(b)(1)
Guidelines due to the impact on waters of another state or waters within “Indian country,” as that
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term is defined at 18 U.S.C. § 1151. In this instance, FDEP shall proceed as specified in Section
404(j) of the CWA and Section D of this Agreement.

(2) Both EPA and FDEP agree that this Asreement does not waive any legal claims,
rights, or positions that the United States or the State of Florida have over what constitutes ‘Tndian

country,” as statutorily defined at 18 U.S.C. 1151 { Commented [MH9]: Awaiting discussions.

D. Permit Processing and Federal Comment

(1) FDEP shall promptly submit public notices, viawieblink, providing EPA access
to complete permit applications in the categories identified in Section I1.B.(1) of this Agreement
for review and coordination in accordance with Section 404{j} of the"'CWA and 40 C.F.R. Part
233, Subpart F.

(2) Material submitted to EPA, which may be forwarded by electronic means, shall
include:

a. A copy of the public notice for any cémplete permit application received by
FDEP, except those for which permititeview has been waived under this Agreement. Any
supplemental or additional materials submitted to FDEP, including but not limited to information
on project alternatives, environmental asséssmeént; oramitigation plans, shall also be forwarded
promptly to EPA. Whenever requested by ERA, FDEP:shall supply copies of public notices for
permit applications, or supplemental materials, gveit for projécts tor which permit review has been
waived.

b. Acapy of each draft general petimit whenever the FDEP intends to issue a
general permit that affects Siite assumned waters, including minor project categories defined under
State law.

c. For permit applications that are subject to federal review, and for draft
genéral ‘petmits, notificatiof of wher FDEP takes a significant action pursuant to 40 CF.R. §
233.50(a)(3).

di,. A copy 0f every permit issued and a copy of any denial of a permit.

e. A copy of FDEP’s response to comments or recommendations made by
another state or tribe if FDEP does not accept such recommendations.

permit application or draft general permit from FDEP, notity FDEP if EPA does not intend to
review the permit application or dratt general permit. EPA reserves the right to object within 90

for language) [ Formatted: Highlight
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(4) EPA shall coordinate review with the Corps, USFWS, and National Marine

Fisheries Service (NMFS), and submit comments to FDEP in accordance with the requirements

of, and in the timeframes specified in, Section 404(j) of the CW A and its implementing regulations.

' However, EPA intends toshall make every attempt to provide comments or objections within the

timeframe specified in Florida law, to the extent that the timeframe does not conflict with federal

law. FDEP shall notity EPA of FDEP’s decision deadlines for each application or draft general
permit.

(5) FDEP shall respond to any such comments or objgétions‘received from EPA in
the manner specified in Section 404(j) of the CWA and 40 C.F Ry Part 233. FDEP shall provide a
copy of a draft permit that satisfies the EPA Regional Administratot’s objection or requirement
for a permit condition, or FDEP shall provide its intent to dery: the permit application to EPA as
provided by Section 404(j) of the CWA and 40 C.F.R. Part'233.

(6) If FDEP does not resolve an objection or réguirement for a perinit condition,
and FDEP does not deny a State Environmental Resouige Permil (ERP), then the State ERP shall
not provide authorization under Section 404 of the CW A, "aiidithe applicant shall be notified of this
fact in writing.

(7) FDEP shall contact EPA the Corps, USFWS,"and: NMFS to solicit comments
pertaining to issuance of an emergency permit as 5608 as possible dtter the emergency permit is
requested, but no later than the day of issuance of the'enérgeneypermit. FDEP shall send a copy
of the written emergency pétmit to the EPA.

(8) ThHe EDEP mayadministratively continue expiring Corps-issued or State-issued
permits until the effective date of a new permit, if any, consistent with 40 C.FR. § 233.38, or a
decision is made not to issutia pew permit.

Ei "Coordinatién Concerninig Discharges with Reasonable Potential for Affecting
Endangered or Tlueatened Species
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404 Pormit-Prograr. - This-anticipated-cenclusion-wenld result-in-the -nohison-of an-Ineidental
Fak ----"a&&&mm& ( H‘S) Hi- -ih@ ﬁ}?ﬁ&éﬁ 404 b}{;p th&t will-exs >mpt -aib-incidental-take-associated-with
1 (\.:z hnn U (\1C ﬂ" 5 ‘-.. '\

opuion fom the USFWS, the bluioglml apiion wﬂlﬁ;ﬁxm 1de for a speciey u)ordmatmn review
process. Auy additional procedures and processes i‘;ﬁeded for adequa‘feiy addisssing impacts o
Listed species of desienated critical habiiat in fubufe'si

(2) In_the event that a USFWS program®assiimption BiJp is issned, it would
‘pmvide ‘fhé ;}mﬁesq for FDE:-‘ P techm's:a istance with Ehé LxEWS onas m‘oiect hV p‘mieat state

-2 77141 eet 1\!
o B

eh-Siate-404-F G : aaia mentloned
dbovc bctwecn FDEP FWC and USFWS, thc FWC mdy cngdgc Wllh lhc USFWS on bchalf of
I<DLP for the speues caordingtion review. 7 : :
: sinblactto-ERA eview Un-accordancewith-a
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The publienetice-will also ineclnde the proposed prolectivnmedsuresto aveid and mimmare
adverse-mnpacts-that-will- be-implemented -through-conditions-to4be propesed-Blate 404 -permit:

and-comment-period;-as-needed. Provided nformation-shall besufficiont for EPA to-decide
whether-the-project-has-a-reasonable-potential-for-alfpiiing etidangered pidlvestened species
pursnant to 40 CER $ 233 5105y

: EE-SRAS M

(3) AGREEMENTS: Consistent with"the: 404(b)(}) Guidelines regnlations, Rule
62-331, F.A.C., the CWA and the ESA, FDEP and EPA agice to the following regarding the
reaionable potent1a1 to affect endangered and threatened ipemei as part of the state of 3 or 1da s

A

: 1-‘}11;, -8B >nmi »Ollﬁitl@ﬁb r-the- "a&a;te 401 permit:

conditions-of incidental-coverages

“iiThe FDER shall not issue a State 404 permit to authorize discharge of
dredged o1 till material if the discharge is anticipated to jeopardize the continued existence of
endanggéred or threatened &pecies or resilts'in the likelihood of destruction or adverse modmcatlon
of designaled critical habital (40 CFR 230.10(b)(3)). 4 ; dge
may- he 1&»%&3 - reasonable gnd-prudent-sltermatives-ase ﬁ\n&ildbk from-USE WS -B5- 1@-5-&4:1&--&
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"t Commented [MH10}: O for EPA — would you prefer this
whale section inthe MOA, or justa reference to the State
< - | 404 Programrule?

Commented [IMHTIRT0]: Keep but not ESA specific. so
may need to go into different section:

\[ Formatted: Indent: Left: 0", First line: 0"

Coordination of Mitigation Banking
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(1) FDEP and EPA agree that mitigation banking projects shall be subject to review
by an Interagency Review Team (IRT). Mitigation banking instruments and in-lieu fee program
instruments shall be processed by the Corps in accordance with 33 C.F.R. Part 332. For those

' whose service areas either wholly or partially include State assumed waters, FDEP Ehaﬂm%% bea | Commented [MH12T: Check Corps MOA and rule ask

co-chair of the Interagency Review Team. Banna

(2) EPA may seek to participate on the IRT at EPA’s discretion.
III. COMPLIANCE MONITORING AND ENFORCEMENT

A. EPA will continue to directly implement its authority for the 404 Permit Program in
“Indian country,” as that term is defined at 18 U.S.C. § 1151, includiiig. conducting necessary
compliance monitoring and enforcement actions for activitiés arid sites locatéd on Indian country.

B. EPA will retain responsibility for any pendling enforcement actions undértaken by EPA
prior to the date of EPA’s approval of the State?404 Permit Program. FDEP shall have primary
responsibility for compliance monitoring and enforcement ¢f the State 404 Permit Program. FDEP
will take timely and appropriate enforcement action agiitist persons in violation of permit
conditions of permits issued pursuant t¢ithe State 404 Petmit, Program and against persons
conducting unauthorized discharges of dredgedior fill material thite.waters of the United States
over which FDEP has assumed jurisdiction undet the State 404 Permit Program.

C. FDEP shall notify:EPA of the statuy of complianée and enforcement actions through
submission of an annual:feport'désoribed in Sectipn IV .B. of this Agreement.

D. EPA mdy request the opportunity to review any compliance and enforcement record.
FDEP shall provide to EPA g copy of thedile whenifequested.

E.: FDEP shall coordinate with EPA when a violation is identified that is within the permit
and dig¢harge categories'in Section ILB,(1) of this Agreement. FDEP shall provide a summary of
the unauthagized activity and inform ERA of the status of the file as enforcement actions are taken,
including any decision to accept an after-the-fact permit application. In the event that an after-the-
fact permit appli¢ation is accepted, FDEP shall follow the permit review procedures set forth in
this Agreement, the WA and'its implementing regulations.

F. FDEP may tefer information regarding possible or alleged violations to EPA and may
request that EPA consider initiating a parallel or independent enforcement action. Such
circumstances include, but are not limited to:

(1) Violations that have or have a reasonable potential to have direct impacts on
waters of a tribe or another state;

(2) Major or repeat offenses; and
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(3) Violations that have, or will potentially have, major adverse resource impacts
or impacts on special federal resources, such as federally listed threatened or
endangered species.

G. EPA may initiate independent or parallel enforcement action in accordance with
Sections 309 and 404(n) of the CWA.

H. If FDEP proposes to resolve a compliance or enforcement:issue through a consent
agreement (administrative or judicial), and where the impact of the ¥iolation is such that federal
review would not be waived as described in Section IL.B.(1) of this;A greement, FDEP shall provide
EPA 30 days to review and comment on the draft consent agggement prior to signature. If EPA
objects to a provision of the drafi consent agreement, “the exe¢uyléd consent agreement
implementing that provision shall not constitute authorization under Section 404 of the CWA.
FDEP shall provide a copy of the executed consent:agreement and any after-the-fact State 404
permits to EPA.

1. FDEP shall provide for public participation:inthe ‘State 404 Permit Program
enforcement process pursuant to 40 C.F R. § 233.41(e)}2).

J. Prior to proceeding with federal enfoicement action against.a possible or alleged State
404 Permit Program permit violator or unagthorized idischarge, and for purposes of providing
notice only, EPA Egimd» tosball inform FDEP (epecitically 10 the Swukm ol FDEP or hlb Mer

_{'.‘_.1_

tlﬁ«;s’me‘s! that federal enfomement action is to be initiated -

ssisnee [t is expected that prchmmarv staff dlbLuSSIOIlS wﬂl takc { Commented [MH13]: Homework.

place between LPA and I DLP repigsentatives before initiation of federal enforcement action.
K. When a violatioti {§ ideuititied that may‘affect the waters of tribes and/or other states,
FDEP shall.provide g:summary of the violdtion and inform the tribes and/or other states of the

status ofithie file as enforcement aétions are taken, including any decision to accept an after-the-
fact permif application.

IV. PROGRAM MAINTENANCE
A. Program Review and Oversight

EPA may, in acgordance with Section 404(1) of the CWA, conduct periodic evaluations of
the State 404 Permit Program.

B. Reporting

(1) FDEP shall submit to EPA an annual report evaluating Florida’s administration
of the State 404 Permit Program, identifying problems encountered in administration of its
program, and recommendations for resolving these problems. The report shall include:
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a. An assessment of the cumulative impact of the State 404 Permit Program on
the integrity of state regulated waters.

b. A summary of the number and nature of individual and general permits issued,
modified, or denied during the year, and permits not yet processed.

c. A summary of the number and nature of violations or suspected violations
identified and the nature of enforcement actions taken.

d. An estimate of the extent of total impact tg state regulated waters from
individual and general permits.

e. A summary of any significant changes.dii;program opetations or procedures.
f. Other information of particular cewicern or interest.

(2) Within 60 days of receipt of the draft annual report, EPA will complete review
of the report and transmit comments, questions, or requests for additional information to EDEP,

(3) IDEP may modify the report to address the comments of EPA. The final report

shall be made available to the public. | Commented [MH14]: Consider adding timeframes from

regs.

(4) The period for the annual report shall be tig:State fiscal year ending June 30%,
and the report shall be subsitilted to EPA by Septémber 30" of each year.

C. State 404:Permit Program Modifications
(1) FDEP shall promptly fiotity, ERA of any proposed or actual change to FDEP’s
statutory orgégtilatory authority vi.any other modifications which are significant to administration
of the State 404 Permit Pragram, ii¢luding, but not limited to:
a. An actiont by the State Legislature to strike down or limit State authorities, or
that conteniplates cessation of the administration of the Section 404 Permit Program by the State
of Florida.

b. An aotivn by a State court striking down or limiting State authorities.

¢. Revision of the State’s legal authorities needed to maintain consistency with
changes to applicable federal regulations.

d. Proposed transfer of the program in whole or in part to another State agency.

(2) In response to notification of a change in the State 404 Permit Program in
accordance with paragraph (1), EPA shall inform FDEP in writing of specific concerns regarding
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State authority and shall provide the State an opportunity to make any necessary program revisions
in accordance with 40 CF.R. § 233.16(d).

a. If the proposed revisions are not substantial, notice of approval may be given
by letter to the Governor or designee, per 40 C.F.R. § 233.16(d)(2).

b. IfEPA determines that the proposed revisions are substantial, EPA shall publish
notice of the proposed revisions, provide opportunity for a public hearing, consult with the Corps,
USFWS, and NMFS, and review the proposed modification in agéordance with 40 CFR. §
233.16(d)(3). Such changes shall not be etfective until revigw and approval by EPA and
publication of notice in the Federal Register.

(3) Whenever EPA has reason to believe that circumstanées:have changed with
respect to the State 404 Permit Program, EPA miay request, and FDEP shall provide, a
supplemental Attorney General’s statement, prégram description, or other doguments or
information necessary to evaluate the State 404" Permit Piogram’s complidiice with the
requirements of the CWA and regulations at 40 C.F.R. Part 233

(4) If FDEP determines that, it will no longer gdminister the State 404 Permit
Program, FDEP shall provide notice to EPA and the Corps not les$than. }80 days prior to cessation
of program operation, and shall arrange for transfer'of all program miaterials to the Corps.

(5) Pursuant te:40 CFR section233:16(b), FDEP shall revise the State 404 Permit
Program as necessary becatise 614 tnodification t¢40 CFR Pdit 233 or any other applicable Federal
statute or regulation,/fhe, prograni shall be revised within one year of the date of promulgation of
such regulation, except'if the State must amend or éfiact a statute in order to make the required
revision, the revision shall take place within two years.

(6) Any program ‘muditications that necessitate modifications to this Agreement
shall 0ol be effective until the modified agreement is signed by FDEP and EPA, and EPA gives
notice of‘approval of program modifications.

V-EEEVATION OF POLICY ISSTIES

reparding-the-apphsatien-of-e

&

c-proeedure; -of-prosedaral-fatlures-in-ageney

ot

The written-notifieation-will desoribe-the 1ssue-1n-suthicient - dotatl and-provide recommendations
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A. The Parties are entering into this Agreement based solely on the representations and
warranties herein and not based on any promises, representations, and/or warranties not
found herein.

Memorandum of Agreement Between the Florida Department of Environmental Protection Page [ PAGE *
MERGEFORMAT ]
and the United States Environmental Protection Agency

ED_005978_00024921-00016 FL CWA 404 Assumption FOIA_Interim Release 5



HEEEE attorney-client privilege ¥FFF¥

B. This MOA does not create any right or benefit, substantive or procedural, enforceable
by law or equity, by any persons, their officers or employees, or any other person. This
MOA does not apply to any person outside of FDEP and EPA.

C. The signatory agencies do not waive any administrative claims, positions, or
mterpretations they may have with respect to the applicability or enforceability of the
CWA, the ESA, Florida laws, or implementing regulations.

D. Nothing in this MOA shall be interpreted as obligating thic signétory agencies for the
expenditure of funds in excess of appropriations giithorized by law, or otherwise
commit the signatory agencies to actions for which they lack statutory authority.

E. Nothing in this agreement authorizes any ‘ak¢:of federally'listed threatened or
endangered species.

F. The headings in this Agreement are for cotivénienge of-reference only and shall not
limit or otherwise atfect the meaning hereot.

G. If any provision of this Agreemerit.is held to be iligzal or invalid by a court of
competent jurisdiction, such provisiontshall.be deemed 1y be severed and deleted; and
neither such provision, nor its severance.and déletion, shall affect the validity of the
remaining provisiens,
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SIGNATURES

Florida Department of Environmental Protection

Date: By:

United States Environmental Protection Agency Region IV

Date: By:
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